IN THE MATTER OF ) APPLICATION NO. 20080475

WESTPORT/WESTON FAMILY Y AUGUST 3, 2007

FINAL DECISION

Thisfind decision addresses the exceptionstheintervening paty, Y Downtown, Inc.
(OrDIQ, filed in response to the hearing officer® proposd find decision; affirms such proposd
decision; and adopts, with additiond modifications the hearing officer@® recommendaion to issue
the draft permit to applicant Westport/Weston Family Y (QVWFY Q. This permit allows WWFY
to congdrudt and opeate a subsurface wastewater renovaion system (GystemQ to treat wastewaters
discharged from aplanned YMCA to be congructed on propaty owned by WWFY on SunnyLane
in Westport and from aday camp tha WWFY aso opaates at thesite. Each of YDI® exceptions
to the hearing officer@ proposd find decisionis unsuppoted either by thelaw or by the evidence
in therecord. Further, theevidence in therecord amply shows tha the applicant has complied with
the applicable statutory and regulatory criteriabsection 22a430of the Connecticut Generd
Statutes and sections22a430-1 through22a430-8 of the Regulationsof Connecticut State
Agendes band, by meeting such criteria, has met its burden of provingtha, if thesystemis

congdructed and opeaated as proposd, the system will protect the waters of the state from pollution.



Procedural History

The staff of the Department of Environmental Protection ((DEPQ, Bureau of Materias
Management and Compliance Assurance, Water Permitting and Enforcement Division, gave notice
tha it would issue a tentative permit to the applicant WWFY on May 10, 2006 Y DI propealy
intervened as a party* on July 11, 2006and the natice of public hearing was published on Augus 7,
2006. After hearing sessionsin Westport (Septembe 14,2006)and Hartford (September 19, 21
and 25, 2006, after briefs and respon briefs were filed by the DEP, WWFY and Y DI, thehearing
officer issued he proposd find decision on this application on February 23, 2007, recommending
tha the permit requested by WWFY begranted. Y DI, theintervening paty, filed its exceptionsto
this proposd find decison onMarch 7,2007and oral argument, with additiond briefing by all
parties as to the exceptions was heard on May 3, 2007.

. Y DI @ Exceptions

A. Intervening Party YDI Could Not Show That the Proposed Final Decison Was
In Error Dueto the Denial of its Motion to Reopen the Hearing

Y DI was not able to demondrate in its filed exceptions in its brief in suppot of its
exceptions or at oral argument tha the proposd find decisonwasin error because of thehearing
officer@ denial of YDIG motion to reopen the hearing. YDI had ample oppoturity during one
night and three days of hearing and occasion thereafter to request a continuance of the hearing (see,
e.g., Tr. 94-5, Sept. 14, 2006;Tr. 192-93,197-98, 202,268 377-78, Sept. 21,2006;Tr. 497, 501-2,
515,534 Sept. 25, 2006, to contribute to the evidentiary record or to rebut applicant® and DEP
staff@ postion tha WWFY @ proposed system will be protective of our state waters. See Rosa v.

State, No. HHBCV05400797452007Conn. Supe. LEXIS 590 at *31 (Conn.Supe. Ct. Mar. 1,

! Though the courts and participants of administrative proceedings, as seen in thisfinal decision, often use the terms
intervening party and intervenor interchangeably, under the DEPG Rules of Practice and the Connecticut
Environmental Protection Act, an intervening party is conferred full party status. See Regs., Conn. State Agencies @
22a-3a-6(k)(1); Conn. Gen. Stat. @ 22a-19. The hearing officer, Qo the extent necessary to promote justice and the
orderly conduct of the proceeding,Omay restrict the participation of an intervenor. Regs., Conn. State Agencies o 22a-
3a6(K)(7).



2007)(hdd that the Conneeticut Siting Coundl Qlid not deny plaintiffsCdueprocess rights by
rejecting ther request to reopen the proceedingsto consder an issuetha the paties had afull
oppotunity to address during the hearingQ; see also Regs, Conn. State Agendies o 22a3a
6(y)(3)(A) (GExceptionsE may notraise legd issuesor E factud issues which could have been,
butwere not, raised at the hearing.Q). Based uponthe evidentiary record for this application, if the
subsurface wastewater renovaion system is condructed and opaated by WWFY as proposd, the
system will protect the waters of the state from pollution. See Find Decision |1.B bdow. Hence,
there was no error in the proposd find decision.

Furthermore, thisfind decision adopts the hearing officer@ Januay 5, 2007ruling denying
Y DI® motion to reopen the hearing on this matter because Y DI was not able to demondrate,
pursuant to DEPG Rules of Practice (see Regs, Conn. State Agendes & 22a3a-6(w)), that (1)
Y DI@ evidence was relevant and material and(2) there was goodcause for YDI to fail to offer
such evidence at thetime of thehearing. YDI, disregarding DEP@ Rules of Practice (i.e., Regs,
Conn. State Agendes & 22a3a6(w)) tha timelinessis afactor tha mug be consdered by the
hearing officer when determining whether to allow a party to introdue evidence after the hearing,
argussinits April 16,2007Brief in Furthe Suppat of its Exceptionsbamog seven months after
thehearing had conduded and despite the almog three-month passage of time between the last
hearing session hdd on September 25, 2006and Y DI@ motion to reopen filed on December 21,
2006 btha (t]hetimeliness of Y Downtown@ motion should not have been a consderationO
(YDIQ® Brief in Further Suppot of its Exceptions p. 12). Y DI made no attempt, beyondmere
condusory statements, to show how theevidence it wanted to present was relevant and material
and, moreover, Y DI had every oppotunity to do so during the hearing, after the hearing butbefore
therecord was closed, or even after therecord was closed but during the preparation of pog-hearing

briefsand replies. Assuch, there was no error in the proposd find decisionresulting fromthe



hearing officer@ denia of Y DI@ motion to reopen the hearing and admit further evidence onthis
application.

B. Two Burdens of Proof are Required in this Application: Since Applicant Met its
Burden of Proof and the Intervening Party Did Not, this Application is Granted

At issueinthisfind decisonistheinterplay of two burdensof proof: (1) theburden that
applicant mug bear in showing tha its proposed system will protect the waters of the state from
pollution; and (2) the burden tha an intervening party unde the Connecticut Environmental
Protection Act mugt bear in showing tha, if applicant® application is granted, unreasonable
pollution,imparment, or destruction of the public trug in theair, water or othe natural resources
will likely result. Theformer isrequired by Regs, Conn. State Agendes @ 22a3a-6(f), which
places Qhe burden of going forward with evidence and the burden of persuasion with respect to
each issuewhich the Commissione is required by law to consderOon the applicant, and Conn.
Gen. Stat. @ 22a430() and its corresponding reguations Regs, Conn. State Agendes aa 22a430-
1 through22a430-8, which providetherequired law Bessentially, whether applicant WWFY
showed that its proposed system will protect the waters of the state from pollution Bthat the
Commissione isto consder. Ses Town of Newtown v. Keeney, 234 Conn 312, 322(1995)(hdd
tha the applicant bore the burden of prodf throughout the DEP proceedingsonits application). The
second burden of proof, bom by theintervening party, is required by the Connecticut
Environmental Protection Act of 1971 (GCEPAQ, Conn.Gen. Stat. oa 22a14 through22a20, the
Supreme Court in Mandhester Enwtl. Coal. v. Sodkton, 184 Conn 51, 57-8 (1981), and further
clarified by itslater decisionin City of Waterbury v. Town of Washington, 260 Conn 506 549551
(2002) which hed that Giinreasonable imparment [or pollution or destruction]Omus be evaluated
throughthelensof theentire statutory scheme, if any, tha thelegidature has created to regulate the
condud undelying theimparment [or pollution or destruction].O Here, thelegislature via Con.

Gen. Stat. @ 22a430hascreated a statutory scheme to regulate the condud at issuein thisfind



decison: whether a proposd system will protect thewaters of our state from pollution.
Accordingly, both burdens of proof will be addressed in thisfind decision?

Based ontheevidentiary record: (1) applicant WWFY met its burden of proof by
providing subgantial evidence showing tha the state@® waters would be protected from pollution by
the treatment of the discharge from WWFY @ proposed system (see, e.g., Proposd Find Decision
11 6,21-42,49,60-68) and Y DI provided no evidence to rebutthis (seeid. a | 7, pp. 31-2); and (2)
intervening party Y DI, unde the misguided bdief tha it only had to ask questionsduring the
proceedings® did not meet its burden of prodf because it failed to make outa prima facie case of
unreasonable pollution? Moreover, since applicant WWFY met its own burden of proof, even if

YDI had madeouta primafacie case, WWFY would have subgantia evidence in therecord

2 Conn. Gen. Stat. & 22a-19 does not override existing administrative procedures or existing statutes. Instead, this
section simply adds to the DEP® existing statutes governing discharges to waters of the state; thus, both burdens of
proof apply in this application. Nizzardo v. Sate Traffic Comm@®, 259 Conn. 131, 155 (2002), citing to Black@ L aw
Dictionary, notes that a Gupplemental actOsuch as CEPA Cadds to or completes, or extends that which is already in
existence without changing or modifying the original. Act designed to improve an existing statute by adding something
thereto without changing the original text.O Black@ Law Dictionary (6th ed. 1990) (emphasisin Nizzardo; internal
quotations omitted); see also Conn. Gen. Stat. & 22a-20 (CEPA Ghall be supplementary to existing administrative and
regulatory procedures provided by lawE ) (emphasis added).

% In Y DI Response to WWFY ( Objection to the Motion to Reopen the Hearing, Y DI explicitly explained itsrole as a
o 22a-19 intervening party as one who questions, instead of one who should be providing evidence to demonstrate how
the proposed system would lead to unreasonable pollution:

This [administrative permitting proceeding] was initiated by a citizen petition pointing to the need for
open airing of the numerous questions which exist with regard to the proposed system, and [YDIG]
participation, under C.G.S. & 22a-19, was for the purpose of presenting such questions and asking
relevant questions. In particular, intervenor questions whether there is sufficient evidence that the
multi-component package treatment system would function, long term, without producing
unreasonabl e pollution to groundwater and other public trust water resources.

(Y DI Response to WWFY Objection to the Motion to Reopen the Hearing, p. 1, Jan. 3, 2007; emphasis added.) Indeed,
as explained, the law is clear that ar 22a-19 intervening party, if it isto prevail, must do more than question; the
intervening party must present evidence that makes out a primafacie case showing unreasonable pollution.

* Quarry Knoll I Corp. v. Planning & Zoning Comm®, 256 Conn. 674, 736 n.33 (2001) (held that unless the
intervenor had made the requisite showing under o 22a-19(a), i.e., provided some evidence to make out a primafacie
case, then the commission had no obligation to consider alternatives to the proposed application pursuant to & 22a-
19(b)); see also Conn. Gen. Stat. & 22a-17 (primafacie showing by plaintiff/intervenor). Even though intervenor Y DI
did not meet its burden of showing unreasonable pollution, the hearing officer® proposed fina decision nonethel ess
considered the alternatives and concluded that there were no feasible and prudent alternatives to WWFY & proposed
system. Proposed Final Decision, pp. 31-32.



showing tha thedischarge fromits proposd system would not unreasonably pollute, impar or
destroy the public trust in thewater and natural resources of the state.”

Next, YDI@ contention that applicant had the burden of produdng comparable systems that
achieved drinking water-qudity dischargesis without merit because thereal issueis whether the
specific system proposd by the applicant WWFY,, for its specific location, met al applicable
requirements and would protect thewaters of the state (see paragraph above); furthermore, similar
systems were examined during the hearing proceedings The applicant met its burden to show tha
its specific system would meet state requirements and protect the state(® water by demongratingin
its application tha an extengve site investigaion was conduded and tha soundengineering
practices were applied in its designreport and plans. The DEP is notrequired to use an andysis
tha satisfies YDI noristhe DEP obligated to answer YDI@ questions See Fromer v. Greenspace
of Sakem, No. 511977, 1991Conn.Supe. LEXIS1279,at *23-8, 38-40 (Conn. Supe. Ct. May 28,
1991)(town conservation commission notrequired to use an andysis or calculationstha satisfied
theintervenor). Ingead, Y DI, if it thougtt an andysis of monitoring data from other comparable
systems were relevant, had the oppatunity to enter evidence onits behdf, present its own expert
witnesses or cross-examine both DEP@ and applicant WWFY @ expert witnesses during the hearing
proceedings Y DI did noneof this. Asthisfind decison mug bebased ontheevidenceinthe
record, and Y DI cho% notto submit any evidence on theissue of compaable systems and nather
the applicant northe DEP had an obligaionto do so.° this decision findstha applicant WWFY met

its burden of proof as required by law. WWFY @ application is granted.

® The water to be discharged from the WWFY facility would be of the highest quality, suitable for drinking. Proposed
Final Decision || 60-68. Also, the discharge from WWFY would be cleaner than the discharge coming from
surrounding residences. Id. at | 68.

® YDI cites to Secondino v. New Haven Gas Co., 147 Conn. 672 (1960), in support of its contention that an adverse
inference should be drawn from applicant WWFY @ failure to submit evidence on comparable systems. This adverse
inference, known as the Secondino rule, has been abandoned by the Supreme Court in State v. Malave, 250 Conn. 722
(1999), for criminal cases and severely limited by the General Assembly in Conn. Gen. Stat. @ 52-216¢ for civil cases.
In any event, this rule has limited to no bearing on administrative proceedings.



Findly, comparable systems were addressed at the hearing. One of WWFY & expert
witnesses, Mr. Chudk Miller (see qudificationsof experts bdow at 11.C), testified tha he could not
recall any upsts at the Westbrook Y or the Gunney School (respectively, a10,000and 30,000
gdlonspe day (@pdP system; WWFY @ proposd system is 34000gpd). Tr. 1356, 144, Sept.
19,2006 Mr. Miller dso testified abouta comporent of the Fixed Activated SludgeTreatment
(GFASTQ system known as the media, the part of the treatment system that removes nitrogen from
discharge Id. at 1389. He noted tha this media had broken down fifteen to twenty years ago but
ever since the manufacturer of the media component was replaced, no othe problems have
occurred with it. 1d. Another massive failure of the FAST system occurred at aMaryland housng
development, butthe cause of thisfailure was theintrodudion of inhibitory chemicals and
indugrial-type solvents, such as quaernay ammonia compounds toluene and phenols, which had
been introduced into the system from an illegd drug (i.e., methampheamine) lab.” 1d. at 1135; see
alsoid. at 132-3. Overall, there are five FAST Connecticut indallations ranging from 7,000to
30,000gpd and abouteighty such ingallationsthroughoutNew England. Id. a 101-3. YDI did
notimpeach Mr. Miller@ credibility or testimony, present contrary evidence, or make further
inquries of other witnesses on any of these issues.

C. The Applicant@ Experts Were Qualified to Testify asto the Future Compliance
of the System

Thehearing officer is authorized to admit or exclude evidence, to rule on objectionsto
evidence, and to determine whether alay or expert witnessis credible. Regs, Conn.State Agendes

oo 22a3a6(d)(2)(E), 22a3a6(s); see also Hudk v. Greenwich, 203Conn.525,540-2 (1987)(an

" The Maryland failure is easily distinguished from WWFY @ system: the applicant(® system is a single user system and
the applicant can control what goes into it. See Proposed Final Decision | 31; Tr. 110-15, 130-31, Sept. 19, 2006.
Further, WWFY @& system has monitoring, operation and maintenance requirements, as well as a licensed operator to
run the system. Proposed Final Decision || 43-50; see also City of New Haven v. Pac, No. CV 83-0279985, 1990
Conn. Super. LEX1S 1557, at *8 (Conn. Super. Ct. Aug. 28, 1990) (The court held that Regs., Conn. State Agencies ao
22a-430-3 and 22a-430-4 Gempower the [DEP] to[] upgrade any outstanding approval or permit to meet current or
amended environmental standards; the regulatory design process suggests afluid process. Because DEP has continuing
jurisdiction over all permits, the agency can impose conditions to reflect any significant development in environmental
law or facts.Q) (emphasisin original).



agency Os not required to bdieve any witness, even an expert, norisit required to use in any
particular fashion any of the materials presented to it so longasthe condud of thehearingis
fundamentally fairQ). Thereisnomeritto YDI® exceptiontha Chudk Miller or Michael Bartos
were not qudified as experts to testify as to applicant® future compliance because there is
subgantial evidence in therecord to suppot the hearing officer@ reliance on these witnesses. Mr.
Miller graduaed in 1983with an engineering degree from the University of Oklahoma, has worked
as an engineer since graduaion, and has worked at Smith and Lovdess, Inc., the manufacturer of
the system proposd by applicant, for thelast nineteen years, moving up theranksfrom application
enginegr, regiond sales engineer, regiond sales manager, and municipd sales manager, to his
present postion as vice president of municipd sales and marketing. Tr. 71-3, Sept. 19,2006. Mr.
Bartosreceived his bachd or@ and master@ degree in civil engineering, has been in practice as a
civil engineer since 1972,and is presently a senior assodate at Land Tech Conaultants, where he
has designal, amongothe things subsurface wastewater renovaion systems. Id. at 3841 Infact,
during the hearing proceedings Y DI @ attorney admitted that Mr. BartosOdetailed testimony
answvered many of his questions had resolved satisfactorily issues raised by his own expet witness,
intended not to proceed with his expert witness and, indeed, Y DI attorney never called any expert
witness. Tr. 268 377-8, Sept. 21,2006. Thetestimony from both Mr. Miller and Mr. Bartosis
well within each expert witnessOarea of competence.

D. By Statute, the State Plan of Conservation and Development Does Not Apply to
this Application and Can Not be Considered in a Decision to Grant the Permit

Administrative agendes are limited creatures of the legidature and can only act pursuant to
the powers expressy conferred to them by statute. See, e.g., Celentanov. Rocque 282 Conn 645
654 (2007)(QA]n administrative body must act strictly within its statutory authority, within
conditutiond limitationsand in alawful manneaE . It cannotmodify, abridgeor otherwise change

the statutory provisonsE unde which it acquires authority unless the statutes expressy grant it



that power.Q (internd citationsomitted). Conn.Gen. Stat. @ 22a430() is unanbiguousin
precluding the DEP from denying WWFY @ application because of possible incongstendes with
the State Plan of Conservation and Development:

Thecommissiong shdl notdeny a pemit unde this sectionif the

basis for such denial is a determination by the commissione tha the

proposed activity for which application has been madeisincongstent

with the state plan of conservation and development adopted unde

section 16a30.
(Emphasis addel.) Intervening party Y DI@ contention that such State Plan must be conddered in
this application is withoutmerit.

E. The Hearing Officer Considered Public Commentsin this Proceeding
Thereisnobasis for YDI® postion tha the hearing officer did notcondder all public

comments, when the hearing officer, in her proposd find decision, stated that she has Geviewed
the entire contents of the extensve record, induding public comments made at or submitted after
the September 14, 2006hearing in Westport.O Proposed Find Decision, p. 1, fn. 2. Moreover, oral
or written statements from a person whois not a party or intervenor to the proceeding, or awitness
called by a party or intervenor, is notto be given theweight of evidence by the hearing officer
unless the statement is made unde oah and the parties and intervenor are permitted to cross-
examineor rebutthe statement. Regs, Conn.State Agendes @ 22a3a6(t). Findly, as noted by
both the DEP@ and applicant@ brief, theintervening paty@ example of a public comment, a
statement by the Rivers Alliance of Connecticut to the effect tha the site of WWFY @ proposd
system mightoneday be designaed a watershed isirrelevant because this possibility has noimpact
onwha the DEP mug decidetoday. WWFY @ Response to Exceptionsof YDI, pp. 21-22, Apr. 17,

2007;DEP Staff(® Responge to ExceptionsFiled by YDI, p. 6, Apr. 17,2007;see also Applicant

Exhibit 20 (letter dated Augug 28, 2006from Aquarion Water Company of Connecticut to the



Town of Westport Consgervation Department, which notes tha applicant WWFY @& proposd system
isnotlocated within a surface water supply watershed).

F. Thereis Evidenceto Support the Factual Findingsin the Proposd Final
Decision

In the hearing officer@ proposed find decision, the findingsof fact are suppoted by the
record, induding intervening party Y DI@ exception to thefollowing seven factud findings

1. Proposed Finding; 31: Monitoring, Operating and Maintenance
Requirements

Subdantial evidence in therecord exist illugrating the monitoring, opeating and
maintenance aspect of the proposd system, induding wha could hgppen in case of afailure.
Proposd Find Decison;; 437,71,73. Thepurpos of the monitoring requirements, which
indudemonitoring the intermediate effluent from the FAST system, thefind effluent from the
treatment system, and down gradient monitoringwells, is to ensure tha WWFY @ system will be
andisopeaating propaly. Ora Arg. Tr. 31-32, May 3, 2007. Also, once thesystem isopeaationd,
alicensed opeator will behired to opeate the system pursuant to the DEPG draft permit. See
Draft Permit Section 4(E)(4), as modified by this Find Decisionin Attachment A; see also
WWFY @& Respons to Exceptionsof YDI, pp. 23-4; DEP Staff(3 Response to ExceptionsFiled by
Y DI, pp. 6-7.

2. Proposd Finding | 37:YDI Does Not Oppose ThisFinding

Y DI does not oppoe thisfinding; indead, YDI merely reiterates its argument tha it should
beallowed to introduce evidence at this late stage of the administrative proceeding. As discussed
in Section I1.A of this Find Decision, Y DI could not and did not show tha the evidence it seeks to
introdue was material and relevant or tha there was goodcause for Y DI to fail to offer such

evidence at thetime of thehearing.
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3. Proposd Finding | 41: Controlling for Constant Temperature
Y DI does notcite any evidence in therecord to suppott its contention tha the proposd
system will notwork in cold temperatures. What is available in therecord, however, shows tha the
proposd system as designed will be effective in controlling thetemperature: the system will be
congructed undeground;beinaulated; and its dischargewill travel a short distance, thereby
lessening cooling. Proposd Find Decision| 41. Even in case of a shutdown dueto freezing, the
wastewater flow would continueto enter the FAST tanks where there is the capecity for longterm
storage Id.
4. Proposd Finding |} 51-52 Soil Variability and Groundwater Tests
Given the soil qudity at the proposd location for WWFY @ system, evidence Dbased upon
empirical site investigationsand credible expert testimony Bin therecord show that thesoil is
capable of handling thedischarge 1d.at! 52 The record also showed tha Mrs. Elizabeth Flint®3
propety would not beimpacted by the proposd dischage Id. at || 76-77. Findly, YDI does not
explain why it consders groundwater tests relevant for this application and, moreover, groundwater
qudity testingis notarequirement for theapplicant. DEP Staff& Response to ExceptionsFiled by
Y DI, pp. 89.
5. Proposd Finding | 53 Groundwater/Surface Water Connection
Subdantial evidence suppots the hearing officer@ finding tha the groundwater is not
connected to the surface water. Proposd Find Decison| 53; Tr. 437-9, Sept. 25,2006. Y DI can
point to norelevant evidence tha suppots otherwise.
6. Proposed Finding | 67: Phosphorus Adsorption after Six Months
Y DI does not object to thefinding tha six monthsworth of phoghorus produdionwould
be adsorbed within 48 feet of theleaching field, which meanstha the nearest residence, the Flint

propety located 250feet away, would nat beimpacted. Proposd Find Decison| 67. Ingead,

11



Y DI soughtto reopen the hearing as to wha would hgppen after this six-month time period. As
discussed previoudy, Y DI® attempt to reopen the hearing is denied. Findly, applicant WWFY &
expet witness, Mr. Russell Slayback, a hydrogenlogist, did testify as to wha would happen to
phophotusafter this six-month period: phogphorus would be trandormed into other salts, such as
aluminum, ironandcalcium. Tr. 349351, Sept. 21, 2006
7. Proposed Finding | 73 FAST Record of Success

Asdiscussed in Section I1.A and I1.B of thisFind Decision, intervening paty Y DI cannot
reopen the hearing and there was subdantial evidence in therecord showing the FAST system has
been successful in its opeation. Also, YDI® own exhibit states that applicant WWFY @& proposd
system Qs fairly conventiond in its makeup, and if propely sized, designed, opaated, and
maintained, it should be capable of meeting its permitE. O Intervening Party Exhibit 14
(memorandumdaed Augug 30, 2006from environmental conaulting firm Stearns& Whder, LLC,
to the Town of Westport Congervation Commission discussing the firm@ review, findingsand
recommendaiong. If applicant WWFY condructs and opeaates the proposd system in accordance
with the DEP@ permit, and WWFY has represented that it has every intention of doing so (see Oral

Arg. Tr. 19-20, May 3, 2007, the system will protect the waters of the state from pollution®

8 WWFY @ environmental compliance history shows that it is capable of adhering to its intentions: WWFY has never
been convicted of acriminal violation, ordered to pay acivil penalty, or issued any order or adverse judgment by any
state or federal court or any state or federal administrative agency. See Proposed Final Decision| 8; see also Conn.
Gen. Stat. & 22a-6m(a) (empowers the Commissioner to consider an applicant@ compliance with the environmental
laws of Connecticut, any other state and the federal government, when exercising the Commissioner® authority to
issue, renew, transfer, modify or revoke any permit).

12



[Il.  Conclusion

After reviewingtherecord inits entirety, induding the briefs submitted prior to oral
argument, and for thereasonsabove | affirm and adoptthe hearing officer@ proposd finad
decision, with additiond modificationsto thedraft permit, and recommendaion to issue the draft

permit to applicant WWFY . All modificationsare noted in Attachment A to this Find Decision.

8/3/07 /s GinaMcCarthy
Date GinaMcCarthy
Commissiona of Environmental Protection
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Attachment A

Modificationsto the draft permit attached to the Proposed Find Decision are beow:

¥ Section 1(1) shdl bereplaced with thefollowing:

Orhe Permittee shdl, within seven (7) days of theissuance of this permit, record a copy
thereof onthelandrecords in the Town of Westport. On or before one(1) month after
issuance of this permit, the Permittee shdl submit written verification to the
Commissione tha this permit has been recorded in theland recordsin the Town of
Westport.O

¥ Section 1(J) shdl bereplaced with thefollowing:

Orhe Permittee shdl, within seven (7) days of theissuance of this permit, record onthe
land records of the Town of Westport a doaument indicating thelocation of the zoneof
influence created by the subject discharge, asreflected in the application for this permit.
The Permittee shdl obtain the Commissione@ written approvad of such doaument
before recordingit. On or before one(1) month after issuance of this permit, the
Permittee shdl submit written verification to the Commissione tha the approved
doaument indicating thelocation of the zoneof influence created by the subject
discharge as reflected in the application for this permit has been recorded ontheland
recordsin the Town of Westport.O

¥ Section 4(E)(4) shdl bereplaced with thefollowing:

Orhe Permittee shdl ensure tha a person with avalid and effective certification, at a
minimum, as afacility Class |1 opeaator pursuant to Conn.Gen. Stat. @ 22a416(d) and
theregulationsadopied thereunde is provided an oppotunity to review and comment
upontheplansfor condruction of thewastewater treatment facility. The Permittee shdl
also enaure tha when built, thewastewater treatment facility is opaated by a person
with avalid and effective certification, a aminimum, as afacility Class || opeator
pursuant to Conn.Gen. Stat. @ 22a416d) andtheregulationsadopted thereunde. The
Permittee shdl ensure tha the wastewater treatment facility is opeaated by such opaator
with such qudificationsthroughoutthe entire life of the wastewater treatment facility.O
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Appendix A
PARTY LIST

In the matter of Westport/Weston Family Y, Application No. 2006004 75:

PARTY REPRESENTED BY

Applicant Ann M. Catino, Esq.
Lawrence Weisman, Esq.
Halloran & SageLLP
One Goodwin Squae
225Asylum St.
Hartford, CT 06103

Department of Environmental Protection Antoanda Daha
Bureau of Materials Management &
Compliance Assurance
Water Permitting & Enforcement Division
79EIm St.
Hartford, CT 061(%

Intervening Party Frank Cochran, Esqg.
Coope, Whitney, Cochran and Franeois
51 EIm St., P.O. Box 1898
New Haven, CT 06508
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